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OPINION
Following ajoint trial for the offense of first degreemurder, aGreene County jury convicted

both Bronzo Gosnell and Sonya Gosnell of the lesser-included offense of second degree murder.
Bronzo Gosnell received a sentence of 25 years, while Sonya Gosnell received a sentence of 20



years. After acareful examination of the issues presented by the defendants, we find no reversible
error. Accordingly, we affirm the judgments of thetrial court.

FACTS

Although neither defendant challenges the sufficiency of the evidence, a brief recitation of
the underlying factsis appropriate. On February 1, 1999, Barbara Ann Savage, the former wife of
the victim, Charles Gillette, entered the victim's residence and found him dead from apparent
gunshot wounds. She immediately phoned 911, and emergency personnel responded. The police
seized three shell casings and two bullets from the victim's home. Subsequently, one bullet was
removed fromthevictim, and | ater that week, arelativeof thevictim found an additional shell casing
at the victim’ sresidence.

The defendants had previously purchased a vehicle from the victim for $600, to be paid at
$50 per week. At the time of the murder, the defendants owed the victim $150. The victim’'s
billfold was recovered at the scene containing anominal sum of cash. However, thevictim utilized
apink coffee cup to store cash, and the victim’ sformer spouse observed between $400 and $500in
the cup on January 14, 1999. Officers recovered the pink cup at the victim’ s residence, but it was
empty.

Barbara Ann Savage informed the responding officersthat she had phoned the victim on the
previous evening, and he told her that he was watching the Super Bowl with the defendants.
Pursuant to that information, the police located the defendants at Bronzo Gosnell's mother's home
on February 1, 1999, and the defendants agreed to be transported to police headquarters for
guestioning. Sonya Gosnell advised the authorities she and her husband earlier watched the Super
Bowl with the victim, but left shortly after 8:00 p.m. She denied any involvement in the homicide.
Bronzo Gosnell advised the autharities he had been drinking that day, and did not remember being
at the victim’ s residence.

Sonya Gosnell voluntarily droveto police headquartersfor another interview on February 4,
1999. Duringthisinterview, she stated they left the victim'’ sresidence during hdf-time of the Super
Bowl. Shefurther acknowledged she had been tothe victim'’ sresidence on other occasionsto make
the car payments. She continued to deny involvement in the homicide.

On February 9, 1999, at approximately 6:00 am., officers executed a search warrant at
defendants’ residence. Bronzo Gosnell wasimmediately placed in the backseat of a police cruiser.
Sonyawasallowed to obtain clothing and dress, and wasthen placed in the cruiser with Bronzo. The
defendants’ conversationswererecorded, and aredacted copy containing incriminating remarkswas
admitted against them at trial.

Officersseized eight 0.380 shell casingsinthe defendants’ yard andthree 0.380 bulletsfrom

an adjacent field. A firearms expert with the Tennessee Bureau of Investigation testified that four
of the eight 0.380 shell casings seized from the defendants yard were fired from the same weapon
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that killed the victim. Additionally, the expert testified that the two bullets recovered from the
victim’'s home, the one bulle recovered from the victim’s body, and the three bullets seized from
the field adjacent to the defendants’ property, were fired from the same gun.

|. PRETRIAL STATEMENTS-SONYA GOSNELL

Sonya Gosnell attacks the admission of her statements to authorities on February 1 and 4,
1999. She contends her statements were taken prior to Miranda warnings and should have been
suppressed. Only the officerstestified at the hearing; Sonya Gosndl did not. We conclude shewas
not in “custody” on either occasion; therefore, we find the statements were properly admitted.

A. February 1, 1999

Sonya Gosnell alegesthat thetrial court erred by admitting the statements that she made at
police headquarters during the late hours of February 1, 1999, and the early morning hours of
February 2,1999. Theevidenceindicatesthat on February 1, 1999, two detectivesarrived at Bronzo
Gosnell’s mother’s house looking for the defendants. The detectives inquired if the defendants
wouldbewillingtoanswver questionsat police headquarters, and defendants answered affirmati vely.
The detectivesinvited the defendants to ride with them, and the defendants were taken to the police
headquarters in an unmarked vehicle and questioned concerning the death of the victim. The
defendants were told they were free to leave at anytime, were not under arrest, and would be
returning home. The defendants were allowed to visit with relatives when not being interrogated.
They were taken back home after questioning.

B. February 4, 1999

Sonya Gosnell allegesthat thetrial court erred by admitting the statements that she made to
investigators on February 4, 1999. The evidence indicates that two investigators went to the
defendants’ homeat 8:30am. on February 4™, and told Sonya Gosnell they would liketo speak with
her. She asked if she could come to the police station later, and the investigators agreed. Upon
arrival at police headquarters at approximately 11:00 am., she talked with Detective Don Jonesin
hisofficefor oneto two hours. Then, Detective Jonestook her to lunch. Thereafter, shewasfurther
interrogated after being given Mirandawarnings. She left in her own vehicle after questioning.

C. Trial Court Findings
Thetrial court foundthat both statementswereadmissible. Specificaly, thetrial court found

that the defendant was not in custody at thetime she gave the statements, and there was no reason
for Miranda warnings.



D. Standard of Review

Thefindingsof fact made by thetrial court at the hearing on amotion to suppressare binding
upon this Court unless the evidence contained in the record preponderates against them. State v.
Carter, 988 S.W.2d 145, 149 (Tenn. 1999). Thetrial court, asthetrier of fact, is able to assess the
credibility of the witnesses, determine the weight and valueto be afforded the evidence and resolves
any conflictsintheevidence. Statev. Odom, 928 SW.2d 18, 23 (Tenn. 1996). However, thisCourt
isnot bound by thetrial court’s conclusionsof law. Statev. Simpson, 968 SW.2d 776, 779 (Tenn.
1998). The application of the law to the facts found by the trial court are questions of law that this
court reviewsde novo. Statev. Daniel, 12 SW.3d 420, 423 (Tenn. 2000). The defendant has the
burden of establishing that the evidence contaned in the record preponderates against the findings
of fact made by thetrial court. Braziel v. State, 529 S.W.2d 501, 506 (Tenn. Crim. App. 1975).

E. Analysis

In Miranda v. Arizona, the United States Supreme Court held that the prosecution cannot
admit astatement by the defendant stemming from “ custodial interrogation” unlessit demonstrates
theuseof procedural safeguardseffectiveto securetheprivilegeagainst lf-incrimination. 384 U.S.
436, 444, 86 S.Ct. 1602, 1612, 16 L .Ed.2d 694 (1966). The Court defined” custodial interrogation”
as “questioning initiated by law enforcement officers after a person has been taken into custody or
otherwisedeprived of hisfreedom of actionin any significant way.” Id. Thus, because Mirandais
only implicated when the defendant is questioned whilein thecoercive environment associated with
being in police custody, our initial inquiry is whether defendant was subjected to “custodial
interrogation.”

Recently, our Supreme Court developed the test in Tennessee for determining whether an
individual is*“in custody” as contemplated by Miranda. See State v. Anderson, 937 SW.2d 851
(Tenn. 1996). We must determine whether, “under the totality of the circumstances, a reasonable
personinthe suspect’ sposition would consider himself or herself deprived of freedom of movement
to adegree associated with formal arrest.” 1d. at 855. Factorsrelevant to that determinationinclude:

the time and location of the interrogation; the duration and character of the
questioni ng; the officer's tone of voice and general demeanor; the suspect's method
of transportation to the place of questioning; the number of police officers present;
any limitation on movement or other form of restraint imposed on the suspect during
the interrogation; any interactions betweenthe officer and the suspect, including the
words spoken by the officer to the suspect, and the suspect's verbal or nonverbal
responses, the extent to which the suspect is confronted with the law enforcement
officer's suspicions of guilt or evidence of guilt; and finally, the extent to which the
suspect is made aware that he or she is free to refrain from answering questions or
to end the interview at will.



F. Our Conclusions

Thetrial court applied the Andersonfactors tothe February 1% statement and determined that
the defendant was not subjected to custodial interrogation. Thetria court found that there were no
coercivecircumstances,; thetimeand | ocation of questioning wasfavorableto the state; the defendant
was transported to headquarters voluntarily in an unmarked vehicleby officersin plain clothes; the
duration and character of the questioning and the officer’ stone of voice and general demeanor were
extremely favorable to the state; there were no officers with the defendant in the hall where the
defendant spent time visiting with relatives; there were no confrontations of suspicionsof guilt; and
the defendant was told that she would be returning home.

We conclude that the trial court correctly applied the Anderson factors and found that the
defendant was not in custody. Accordingly, defendant’s Miranda rights were not triggered, and
defendant’ s motion to suppressthe February 1% statement was correctly denied.

AstotheFebruary 4™ statement, thetrial court again found the defendant was not in custody
pursuant to Anderson. The evidence indicates that Sonya Gosnell voluntarily drove to police
headquarters upon request by investigators. The testimony of Detective Don Jones indicates that
they engaged in casual conversation concerning the circumstances of the crime, which lasted
between one and two hours. The door remained open, and the situation was non-confrontational .
The defendant left in her vehicle after questioning.

We conclude that the trial court correctly applied the Anderson factors and found that the
defendant was not in custody. Accordingly, defendant’s Miranda rights were not triggered, and
defendant’ s motion to suppress the February 4™ statement was correctly denied.

[I. RECORDED CRUISER CONVERSATIONS-BOTH DEFENDANTS

Bothdefendantsclaimthat thetrial court erred by denyingtheir motionsto suppressrecorded
incul patory statements made while they were detained in the backseat of apolice cruiser during the
execution of the search warrant. Both defendants contest the admissibility of the recorded
conversations based upon the marital communication privilege and violation of ther Fourth
Amendment reasonable expectation of privacy. Inaddition, Sonya Gosnell contendsthe authorities
did not honor her right to remain silent and her right to counsel .

lThe defendants did not argue in the trid court, nor do they argue in this court, that their seizureand detention
in the police cruiser during the execution of the search warrantwas unlawful. See generally Michigan v. Summers, 452
U.S.692, 101 S.Ct.2587, 69 L.Ed.2d 340 (1981). Likewise, we do not address thatissue astherecord is not sufficiently
developed for appropriate appellate review.
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A. Marital Communication Privilege
Tenn. R. Evid. 501 provides:

Except as otherwise provided by constitution, statute, common law, or by these or
other rules promulgated by the Tennessee Supreme Court, no person hasaprivilege
to: (1) [r]efuse to be a witness; (2) [r]efuse to disclose any matter; (3) [r]efuse to
produce any object or writing; or (4) [p]revent another from being a witness or
disclosi ng any matter or producing any obj ect or writi ng.

Accordingly, the defendants' claim of privilege must fail unless it is provided by constitution,
statute, common law, or by the Tennessee Supreme Court.”

Originally, therule of marital privilege was announced by our supreme court in McCormick
v. State, 135 Tenn. 218, 186 SW. 95 (1916). In McCormick, the supreme court held that “[s]ound
public policy requiresthat neither the husband nor the wife shall be permitted to testify, in criminal
cases, asto any matter coming to hisor her knowledge by reason of the maritd relation.” 186 S.W.
at 97.

The applicabl e marital communicati on privilege was codified by the General Assambly in
Tenn. Code Ann. 8§ 24-1-201(b) (Supp. 1999), and the pertinent portion states, “[i]n either acivil or
crimina proceeding, confidential communications between married persons are privileged and
inadmissibleif either spouse objects.”® However, the privilegeis not absolute. InAdamsyv. State,
thiscourt observed that thefollowing conditions exist when acommunication between husband and
wifeisto be considered privileged:

(1) the communications must originate in a confidence that they will not be
disclosed;

(2) this element of confidentiality must be essential to the full and satisfactory
maintenance of the relation between the parties,

2The defendants seek to invoke the marital privilege against a recitation by a third party who recorded
conversations between them. Itis undisputed that the conversations were recorded without the knowledge of either
spouse. Neither spouse testified at trial. Previous Tennessee case lav has applied the marital communication privilege
to situations where a witness spouse istestifying againg a defendant pouse. Some courts have not applied the marital
communication privilege when “the conversation wasoverheard or intercepted accidently or by design.” 3 Wharton’s
Criminal Evidence § 11:44, pp. 174-75 (15™ ed. 1999) (citations omitted). Since we conclude the marital
communication privilege does not otherwise apply in this case, we do not address this issue.

3The General Assembly recently amendedthe language of Tenn. Code Ann. § 24-1-201. See 2000 Public Acts,
Chapter 831. However, the effective date of the new statute was January 1, 2001, after the trial in this case.
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(3) the relation must be one which, in the opinion of the community, ought to be
seduloudly fostered; and

(4) theinjury that would inureto therel ation by the disclosure of the communi cations
must be greater than the benefit thereby gained for the correct disposal of litigation.

563 S.W.2d 804, 808 (Tenn. Crim. App. 1978). All four of these conditions must exist to protect
the evidence by the marital privilege. State v. Garland, 617 S.\W.2d 176, 183 (Tenn. Crim. App.
1981).

Here, the marital privilege fails because of the lack of confidentiality. The evidence does
reflect that the Gosnells communications were subjectively intended to be private. However, this
court has held that people on the backsea of a police cruiser cannot havean objectively reasonable
expectation of privacy for Fourth Amendment purposes. See Statev. Morgan, 929 S.W.2d 380, 384
(Tenn. Crim. App. 1996). In this respect, if it is objectively unreasonable to expect that a
conversation in the back of a pdice car is privae, then it is also unreasonable to expect that the
conversation is confidential. Although the circumstances of the Gosnells' recorded conversation
seem suspect — personswho ordinarily hold aconfidential communication privilege being placedin
the back of a police car and |eft alone, creating the appearance that their communications could be
private — we conclude tha case law dictates that their communications cannot be considered
confidential. Thus, the marital communication privilege does not exist in this case.

B. Expectation of Privacy

The defendants claim that the trial court erred by denying their motion to suppress their
recorded conversations made in the backseat of apolice cruiser due to their reasonabl e expectation
of privacy. Aswe discussed in the previous section, this court has held that people in the backseat
of a police cruiser do not have an objectively reasonable expectation of privacy. Morgan, 929
S.W.2d at 384. We see no reason to deviate from this holding. There is no merit to thisissue.

C. Right to Remain Silent / Right to Counsel

Sonya Gosnell contends that the authoritiesfailed to honor her right to remain silent and her
invocation of her right to counsel. The evidence indicates that Sonya Gosnell exited the police
cruiser several timesto use the restroom. On one occasion, she spoke to an officer who advised her
of her Mirandawarnings. Shethen indicated she did not want to answer any questions without her
attorney present. She returned to the police cruiser, where the surreptitioustaping continued. She
now contends any statements made after she spoke to the officer are inadmissible.

As a genera rule a defendant’s invocation of the right to remain silent or to counsel
necessitates that further interrogation cease, subject to certain exceptions. See generally, Miranda
V. Arizona, 384 U.S. 436, 473-74, 86 S.Ct. 1602, 1627, 16 L .Ed.2d 694 (1966); Edwardsv. Arizona,
451 U.S. 477, 484-85, 101 S.Ct. 1880, 1884-85, 68 L.Ed.2d 378 (1981). However, inthe caseat bar,
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the defendant was not being interrogated at the time she gave the incriminating statements. Thus,
thereisno violation of Mirandaor Edwards. We further conclude that the subterfuge employed by
the authoritiesto secretly record her unsolicited remarks does not viol ate the constitutional rights of
the defendant. See generally Illinois v. Perkins, 496 U.S. 292, 110 S.Ct. 2394, 110 L.Ed.2d 243
(1990); State v. Branam, 855 S.W.2d 563, 568-69 (Tenn. 1993).

1. POLYGRAPH EXAMINATION -SONYA GOSNELL

Although no evidence concerning the polygraph examination was admitted at trial, Sonya
Gosnell claims the mere administration of a polygraph examination, subsequent to her consent and
waiver of her Miranda rights, violated the Fifth and Sixth Amendments of the United States
Constitution.  She cites no authority to support her contention, and we find none. Thisissue is
without merit.

IV. PSYCHOLOGICAL EVALUATION —SONYA GOSNELL

SonyaGosnell challengesthetrial court’ sdenial of her motion for further mental evaluation.
Thetrial court granted the defendant’ s motion for a court-ordered mental evaluation, and it ordered
that she be evaluated concerning her competency to stand trial and her sanity at the time of the
offense. She now contendsthat the trial court erred in refusng to authorize state funds for further
private evaluation as to whether she “was under the duress and domination of her husband.”

Anindigent defendant in anon-capital caseisentitled to state-funded psychiatric assistance
only upon ashowing of “particularized need.” Statev. Barnett, 909 S.W.2d 423, 430 (Tenn. 1995).
Therequest for further mental eval uation appearstorel ateto possi bl e post-traumati c stresssyndrome
and its effect upon her statements to authorities. Another request appears to relate to “ diminished
capacity.” Wehave not been cited to atranscript of ahearing conducted on therequests. Wefurther
note that defendant was acquitted of first degree murder and found guilty of second degree murder.
Based upon the record before us, we conclude the defendant fail ed to establish a particul arized need
for further evaluation.

V. SEVERANCE —SONYA GOSNELL

Sonya Gosnell challengesthetrial court’ sdenia of her motion for severance. In support of
her argument, she assertsthat (1) the prior abusive behavior of her co-defendant husband precluded
her from presenting excul patory testimony, which would haveincul pated the co-defendant; (2) if she
choseto tedtify, her testimony could have incriminated her co-defendant husband, thus effectually
denyingher theright totestify; and (3) her co-defendanthusband’ s jailhouse statement asserting that
he told his brother to destroy the murder weapon prejudiced her defense.

Tenn. R. Crim. P. 14(c)(2)(i) and (ii) provide that the court shall grant a severance of

defendants if deemed appropriate to promote a fair determination of the guilt or innocence of a
defendant. The decision isleft to the sound discretion of thetrial judge, and this decision will not

-8



be disturbed absent undue prejudice. See Statev. Coleman, 619 SW.2d 112, 116 (Tenn. 1981). A
trial court will not befound to have abuseditsdiscretionin denying a severance unlessthe defendant
was prejudiced to the point that the granting of a severance became ajudicial duty. Statev. Burton,
751 S\W.2d 440, 447 (Tenn. Crim. App. 1988).

Defendant’ scontention that shewas precluded from presenting evidencethat wasincul patory
to her husband, and exculpatory to her, is without merit. This was her choice, and she was not
precluded from doing so. Even“mutually antagonistic” defenses do not per serequire aseverance,
although they may in some circumstances. Zafiro v. United States, 506 U.S. 534, 539, 113 S.Ct.
933, 937, 122 L.Ed.2d 317 (1993). Her husband's jailhouse statement concerning the murder
weapon only inculpated her husband, not the defendant. Thus, therewas no Bruton problem. See
Brutonv. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968). Accordingly, wefind
that the trial court did not err in refusing defendant’ s motion for severance.

VI. LIMITATION OF CROSSEXAMINATION -BRONZO GOSNELL

Bronzo Gosnell contends that thetrial court erred by unreasonably limiting counsel’s cross-
examination of two TBI agents. After the agents testified that no latent fingerprints were lifted at
the crime scene, defense counsel persisted in asking who was responsible for the lifting of prints.
Thetrial court stopped further questioning relatingto the responsibility for lifting prints.

Generd ly, lawyersshould be accorded widel atitudein cross-examining witnesses. See State
v. Forbes, 918 SW.2d 431, 450 (Tenn. Crim. App. 1995). However, cross-examination is subject
to reasonable limitations to prevent obstruction of the orderly progress of atrial. Statev. Sheline,
955S.W.2d 42, 47 (Tenn. 1997). Theselimitationsarel eft tothetria court's sound discretion. State
V. Rosa, 996 S\W.2d 833, 839 (Tenn. Crim. App. 1999). Clearly, the evidence must be relevant.
See Tenn. R. Evid 402. Further, the trial court may use its discretion to avoid unfair prejudice,
confusion, or waste of time. See Tenn. R. Evid. 403.

Both witnesses indicated there were no latent prints taken. This is certanly relevant;
however, an inquiry into the person responsiblefor thisshortcomingisnot. Thetrial court waswell
within its discretion in concluding thiswas irrelevart.

VII. SENTENCING -BRONZO GOSNELL
A. Standard of Review

Bronzo Gosnell attacks the imposition of the maximum 25-year sentence. This Court’s
review of the sentence imposed by thetrial court isde novo with a presumption of correctness.
Tenn. Code Ann. 8 40-35-401(d). This presumption isconditioned upon an affirmative showingin
the record that the trial judge considered the sentencing principles and all relevant facts and
circumstances. Statev. Ashby, 823 S\W.2d 166, 169 (Tenn. 1991). If thetrial court failsto comply



with the statutory directives, thereisno presumption of correctnessand our review isdenovo. State
v. Poole, 945 SW.2d 93, 96 (Tenn. 1997).

If no mitigating or enhancement factorsfor sentencing are present, Tenn. Code Ann. § 40-35-
210(c) provides that the presumptive sentence for this Class A felony shall be the midpoint within
therange. No particular weight for each factor is prescribed by the statute, as the weaght given to
each factor is left to the discretion of the trial court as long as the trial court complies with the
purposes and principles of the sentencing act and its findings are supported by the record. State v.
Moss, 727 SW.2d 229, 238 (Tenn. 1986); State v. Leggs, 955 S.W.2d 845, 848 (Tenn. Crim. App.
1997); see Tenn. Code Ann. § 40-35-210 Sentencing Commission Comments.

B. Analysis

Gosnell contends that the trial court improperly sentenced him to 25 years, while only
sentencing Sonya Gosnell to 20 years. Defendant argues that the trial court erroneously weighed
enhancement factor (9), employment of afirearm during the commission of the offense, more
strongly in his sentence than it did in Sonya Gosnell’s sentence. See Tenn. Code Ann. § 40-35-
114(9).

Our sentencing act is designed to eliminate unjustified disparity in sentencing and provide
for consistent treatment of defendants. Tenn. Code Ann.§ 40-35-102(2). However, each defendant
must be viewed individually with regard to the enhancing and mitigating factors applicabl e to that
defendant. See Moss, 727 S.W.2d at 235.

With regard to Bronzo Gosnell, the trial court applied the following enhancement factors:

(2) previous history of crimina convictions or behavior, Tenn. Code Ann. § 40-35-
114(1);

(2) previous history of unwillingnessto comply with conditions involving release
into the community, Tenn. Code Ann. § 40-35-114(8);

(3) employment of afirearm duringthe commission of the offense, Tenn. Code Ann.
8§ 40-35-114(9); and

(4) adjudicated to have committed adelinquent act asajuvenilethat wou d constitute
afelony if committed by an adult, Tenn. Code Ann. § 40-35-114(20).

Their application is not challenged. Further, thetrial court found no mitigating factors. However,

thetrial court foundonly two enhancement factors applicableto Sonya Gosnell. Thetrial court also
found certain mitigating factors should be applied to her sentence.
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The presumptive sentencefor this Class A felony was 20 years. See Tenn. Code Ann. 8 40-
35-210(c). Thetrial court appropriately sentenced Bronzo Gosnell to 25 yearsbased upon itscorrect
application of the above-mentioned factors. Thereis no unjustified disparity in his sentence.

CONCLUSION

We conclude that the issues presented to us by the defendants are without merit, and we
affirm the convictions and sentences of both.

JOE G. RILEY, JUDGE
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